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Why does disclosure matter?

• Regulatory controls face fundamental limits:

– Slow to respond to new events and technology

– “Regulatory ossification”

– Problems of scale (national solutions for local problems)

– Democratic expectations for technocratic challenges

• Market approaches avoid some, but not all, problems

– Externalities

– Information imbalance

– Transaction costs

– Enforcement and protection against abuse



Disclosure as an Alternative Approach

• Model:  compel production of vital or material information, and make 

it easily accessible in a consistent format

– Securities disclosure

– Truth in labeling

• Advantages – flexibility, speed, adaptability, power to decide

• Disadvantages –

– Enforcement

– Integration with other legal controls

– Actually affect behavior for certain risks?

– “Teach to the Test” syndrome



Examples of Disclosure Laws

• Emergency Preparedness and Community Right-to-Know Act

– Toxic Release Inventory

– Material Safety Data Sheets

– Tier 2 inventory reports



Worker Safety Disclosure



Tier 2 Inventory Reports

• Requires disclosure of 

location, storage and systems 

for handling hazardous 

substances and chemicals

• Practical questions:

• Who’s covered?

• What’s covered?

• What’s secret?

• Who can look?



Related law – Clean Air Act’s Risk 

Management Program rules



Examples of Disclosure Laws

• California Proposition 65

– List of chemicals

– Warning to consumers

– Drinking water discharge prohibition

– Citizen suit provisions

– Safe Harbor numbers

• Differences in approach from EPCRA



Disclosure laws – self-reporting 

requirements

• Clean Water Act – NPDES discharge reports

• Comprehensive Environmental Response, Compensation and 

Liability Act – section 103 release reporting

– Requires report, and imposes penalties for failure to accurately 

disclose

– Immunizes persons who do disclose

• Real estate transaction disclosure requirements for toxic 

contamination (New Jersey ISRA)



Disclosure – labeling 

• Empower consumer by requiring accurate disclosure of full set of 

standardized information

• Examples:

– Nutritional labels

– Calorie disclosure

– Organic food labeling

– FTC “Green Label” Guidance

• Limits:

– First Amendment

– Liability risks (food libel laws)



Results?

• Toxic Release Inventory

– Extremely effective in highlighting amounts and locations of 

releases

– Identified and expanded knowledge of new issues 

(environmental justice, hot spots, revenues)

– Powerful lever to encourage change in behavior (33/50 

program, 90% reductions) 

– Investment decisions (CERES principles)

• Proposition 65

– Gap filling function (lead faucets, flea collars)

– Speedy compilation of chemicals lists and toxicological info

– Concerns:  diminishing returns on warnings, litigation industry



Results?

• EPCRA

– Effective in forcing collection of information and site data

– MSDS disclosures

– Tier 2 (and off-site consequence analysis):  balance between 

transparency and security

• CERCLA release reporting

– Comprehensive database spill histories, and useful emergency 

response information

– Inconsistent application by facilities

– Gaps and overlaps (petroluem)

• National Environmental Policy Act



Lessons learned

• Who’s the focus of the information?  (facility vs. consumer)

• Gaming the system (injection wells)

• Do people respond appropriately to risk disclosure?

– Cognitive bias for low-probability, high-risk events

– Perception as important as disclosure (reaction to involuntary 

risk)

– If disclosure is driven by regulation, subject to same problems 

as direct command-and-control regulation



Application to Emerging Technologies?

• Law requiring labeling for consumer products containing 

nanomaterials?

• Disclosure requirements when risk is unknown?  (Prop. 65 and 

nanomaterials; environmental impact statement for geoengineering 

project)

• What happens when new technology poses a different kind of risk?  

(PBT compounds)
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